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2005 WISCONSIN ACT 201

AN ACT to create 101.148 and 895.00f the statuteg;elating to: contractor notices, claims against certain contrac
torsand suppliers of dwellings, and providing a penalty

The people of the state of Wisconsin, represented in
senate and assembly, do enact as follows:

SecTion 1. 101.148 of the statutes is created to read:

101.148 Contractor notices. (1) DerINITIONS. In
this section:

(a) “Consumer” means person who enters into a
written or oral contract with a contractor to construct or
remodel a dwelling.

(b) “Contractor” means a person who enters into a

written or oralcontract with a consumer to construct or
remodela dwelling.

(c) “Deliver” means any of the following:

1. Depositing the document or written notice in the
U.S. mail or with a commercial delivery service,
addressetb the applicable person.

2. Giving the document axritten notice personally
to the applicable person.

(d) “Dwelling” means any premises portion of a

(2) NOTICE REQUIREDAT TIME OF CONTRACTING. (@)
Before enteringinto a written contract to construct or
remodela dwelling, or if the parties enter into an oral
contract,as soon as reasonably possible, but before com
mencingany work to construct or remodel a dwelling, the
contractor shall deliver to the consumeoayof the bre
chureprepared under s. 895.07 (13) andotice worded
substantiallyas follows:

NOTICE CONCERNING CONSTRUCTION
DEFECTS

Wisconsin law contains important requirements you
mustfollow beforeyou may file a lawsuit for defective
constructioragainst the contractor who construcyedr
dwelling or completed your remodeling project or
againsta window or door supplier or manufacturer

Section895.07 (2) and (3) of the ¥tonsin statutes
requiresyou to deliver to the contractor a written notice
of any construction conditions you allege are defective
beforeyou file your lawsuit, and you must provide your

premiseghat is used as a home or a place of residence andontractoror window or door supplier the opportunity to

thatpart of the lot or site on which the dwelling is situated
thatis devoted to residential use. “Dwelling” includes
other existing structures on the immediatesidential
premisesuch as drivewaysjdewalks, swimming pools,

terracespatios, fences, porches, garages, and basements.

(e) “Remodel” means to alter oeconstruct a dwell
ing. “Remodel” does not include maintenance or repair
work.

makean ofer to repair or remedy the allegednstrue
tion defects. ¥u are not obligated to accept anjeof
madeby the contractor or window or door suppliél
partiesare bound by applicable warranty provisions.
(b) The notice required under péa) shall be con
spicuousand inwriting and may be included within the
contractbetween the contractor and the consumer
SecTioN 2. 895.07 of the statutes éseated to read:

* Section 9911, WisconsIN STaTUTES 2003—-04 : BEctive date of acts. “Every act and every portion of an act enacted by the legislatu
the governotrs partial veto which does not expressly prescribe the time when it tatssbill take ééct on the day after its date of publicati
asdesignated” by the secretary of state [the date of publication may not be more than 10 working days after the date of enactment].
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895.07 Claimsagainst contractorsand suppliers.
(1) Derinimions. In this section:

(&) “Action” means a civil action or an arbitration
underch. 788.

(b) “Association” meana homeownes association,
condominiumassociation under §03.02 (1m), unit
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explainthe nature of the alleged defect ardkacription
of the evidence thahe claimant knows or possesses,
including expert reports, that substantiates the nature and
causeof the alleged construction defect.

2. Provide the contractor or supplier with the oppor
tunity to repair or to remedy the alleged construction

owner’sassociation, or a nonprofit corporation created to defect.

own and operate portions of a planned community that

(b) Within 15 working days after the claimant serves

may assess unit owners for the costs incurred in the per noticeof claim under paxa), or within 25 workinglays

formanceof the associatior’obligations.

if the contractor makes a claim for contribution fram

(c) “Claim” means a request or demand to remedy a supplier under sub. (7) (a), each contractor that has

constructiondefect causethy a contractor or supplier
relatedto the construction or remodeling of a dwelling.
(d) “Claimant” means thewner tenant, or lessee of

receivedthe notice of claim shall serve on ttlaimant
any of the following:
1. Awritten ofer to repair or remedy tt@dnstruction

adwelling, or an association, who has standing to sue adefectat no cost to the claimanthe ofer shall include

contractoror supplier regarding a construction defect.

adescription of any additionabnstruction necessary to

(e) “Construction defect,” in those cases when the remedythe construction defect and a timetable for the

contractoror supplier has provided a warranty to a-con
sumer means the definition of “defect” in the warranty
In all other cases, “construction defect” means a defi
ciencyin the construction or remodeling of a dwelling
thatresults from any of the following:

1. Defective material.

2. Molation of applicable codes.

completionof the construction.

2. A written ofer to settle the claim by monetary pay
ment.

3. A written ofer including a combination of repairs
andmonetary payment.

4. A written statementhat the contractor rejects the
claim. The contractor shall statetime written response

3. Failure to follow accepted trade standards for to the claim the reason for rejecting the claim and include

workmanlikeconstruction.

() “Consumer” means a person whnpters into a
written or oral contract with a contractor to construct or
remodel a dwelling.

acomprehensive description of all evidence the contrac
tor knows or possesses, including expert reports, that
substantiatethe reason for rejecting the claim. The-con
tractor shall also include in the written response to the

(g) “Contractor’'means a person that enters into a claimany settlement &r received from a supplier

written or oralcontract with a consumer to construct or
remodela dwelling.
(h) “Dwelling” means any premises portion of a

5. A proposal forinspection of the dwelling under

par.(c).
(c) If a proposal for inspection is made under (i@«

premiseghat is used as a home or a place of residence andhe claimant shall, within 15 working days of receiving

thatpart of the lot or site on which the dwelling is situated
thatis devoted to residential use. “Dwelling” includes
other existing structures on the immediatesidential
premisessuch as drivewaysjdewalks, swimming pools,

the contractots proposal, provide the contractor and any
supplieron whom a contribution claim has been made
andits agents, experts, and consultants reasoaabkss

to the dwelling toinspect the dwelling, document any

terracespatios, fences, porches, garages, and basementslleged construction defects, angerform any testing

(i) “Remodel” means to alter or reconstruct a dwell

requiredto evaluate fully th@ature, extent, and cause of

ing. “Remodel” does not include maintenance or repair the claimed construction defects and the nature and

work.

() “Serve” or “service” means personal service or
deliveryby certified mail, return receipt requested, to the
last—-knownaddress of the addressee.

(k) “Supplier” means a person that manufactuanes
provides windows or doors for a dwelling.

(L) “Working day” means anglay except Saturday
Sundayand holidays designated in s. 230.35 (4) (a).

(2) NOTICE AND OPPORTUNITYTO REPAIR. (a) Before
commencingan actionagainst a contractor or supplier
regardinga construction defect, a claimant shall do all of
thefollowing:

1. No later thar®0 working days before commencing
the action, deliver written notice to the contractorcon
taining a description of the claim in iafent detail to

extentof any repairs or replacements that may be neces
saryto remedy them. If destructive testingéguired,

the contractor shall delivethe claimant and all persons
onwhom a notice of claim or contribution claim has been
servedadvance notice of the testing at least 5 working
daysbefore commencement of the testing and shall, after
completionof the testing, returthe dwelling to its pre—
testing condition within a reasonalime after comple

tion of the testing, at the contracterexpense.If any
inspectionor testingreveals a condition that requires
additionaltesting to allow the contractor to evaluate fully
the nature,cause, and extent of the construction defect,
the contractor shall deliver notice to the claimant and all
personon whom a noticef claim or contribution claim
has been served of the need for the additional testing and
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the claimant shall provide reasonable access to the-dwell claimant shall provide the contractor and i#gents,

ing. If a claim is asserted on behalf of theners of mul

tiple dwellings, then the contractor shall be entitled to
inspecteach of the dwellings subject to the claim. The
claimantshall either provide a specific day for the inspec

expertsand consultants reasonable actedbe dwel
ing to perform and complete the construction bytitne-
tablestated in the settlementfef.

() If a claimant receives a written statement that the

tion upon reasonable notice for an inspection or require contractorejects theslaim, or if the contractor does not

the contractor to request in writing a date for thgpee

tion, at least 3 working days before the inspection.
(d) Within 10 working days following completion of

the inspection and testingnder par(c), the contractor

respond to the claimasthotice, the claimant may bring
anaction against the contractor for the claim described in
thenotice of claim without further notice.

(k) If a claimant commences an action against a sup

shallserve on the claimant a notice that includes any of plier and the supplier has not been provided notice of the

the offers or statements under pér) 1. to 4.

(e) If the claimant rejects a settlemerfeofmade by
the contractorthe claimanshall, within 15 working days
afterreceiving the dér, serve written notice of that rejec
tion to the contractor The notice shall include the rea
sonsfor the claimans rejection of the contractarofer.

If the claimant believes that the settlemerférodmits
referenceo any portion of the claim, or was unreason
able, the claimans written notice shall include those

claim by the contractor and an opportunity to repair or
remedythe construction defect described in the claim as
providedunder to sub. (7), the court or arbitrator shall
dismisswithout prejudice or stay the action until the
claimantserves the supplier with a copy of the notice of
claim and provides the supplier apportunity to repair
or remedy the construction defect in the same manner as
provideda contractor under this section.

() ACTION; DISMISSAL WITHOUT PREJUDICE. If the

items that the claimant believes were omitted and set claimantcommences an actidout fails to comply with
forth the reasons why the claimant believes the settle therequirementsf sub. (2) (a) and the contractor or-sup
mentoffer is unreasonable. The contractor shall deliver plier establishes that the claimant vpasvided the notice

the claimants responséo a supplier upon whom a con
tribution claim has been made.

(f) Upon receipt of a claimasttrejection and the rea
sonsfor the rejection, the contractor shall, within 5 work
ing days after receiving the rejection, servedla@mant
a written supplemental tér to repair or to remedy the
constructiondefect or serve on the claimant written
noticethat no additional &r will be made.

(g) If the claimant rejects the supplementdienf
madeby the contractor under p#f) to remedy the con
structiondefect or to settle the claim by monetpay

andbrochure under s. 101.148 (2), the circuit caurt
arbitratorshall dismiss the action without prejudice. If
the claimant commences an action but failctonply
with therequirements of sub. (2) (a) and the contractor or
suppliercannot establish that the notaed brochure was
deliveredto the claimant under s. 101.148 (2), the circuit
courtor arbitrator shall stay the action and ordernthe
tiesto comply with the requirements of sub. (2) (a) and
s.101.148 (2). Before commencing an action against a
supplierseeking contribution for a claim that a claimant
has served on a contracttite contractor shall serve the

mentor a combination of each, the claimant shall serve supplierwith a notice of contribution claim under sub.

written notice of the claimarg’rejection on the contrac
tor within 15 working days after receipt of the supple
mentaloffer. The notice shall include the reasonstifier
claimant’s rejection of the contracts supplemental
settlementffer. If the claimanbelieves the contracter
supplementasettiement dér is unreasonable, the claim
antshall seforth the reasons why the claimant believes
the supplemental settlementfef is unreasonable. If the
contractordeclines tanake a supplementalfef, or if the
claimantrejects thesupplemental &r, the claimant may
bring an action against the contractor for the claim
describedn the notice of claim without further notice.
(h) If a claimant accepts anyfef made under this
subsectionand the contractor or supplier does not pro

(7). If the contractor commencas action against a sup
plier but fails to serve theotice of contribution claim, the
circuit court or arbitrator shall stay the action until the
contractorhas complied with the requirementstbfs
subsectiorand sub. (7).

(4) WARRANTY TERMS. Theclaimant and contractor
or supplier are bound by any contractor or supplier war
ranty terms pertaining to products or services supplied
for the dwelling.

(5) ADDITIONAL CONSTRUCTIONDEFECTSAND NOTICE
AND OPPORTUNITYTO REPAIR. A construction defect that
is discovered after an initial claior contribution claim
noticehas been provided may not be alleged in an action
until the claimant or contractor has served the contractor

ceedto repair or remedy the construction defect under the or supplier writtennotice of the new claim or contribu

terms of the dér or within the agreed upon timetable, the
claimantmay bring an action against the contractor or
supplierfor the claim describeth the notice of claim
without further notice.

(i) If a claimant accepts a contractoofer to repair

tion claim regarding the alleged new construction defect.
The contractoror supplier shall have an opportunity to
resolvethe notice of th@ew claim or contribution claim
in the manner provided in subs. (2) and (7).

(6) ACTION OF CONTRACTOR OR SUPPLIER. In any

a construction defect described in a notice of claim, the action initiated by a contractor or supplier in which a
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claimantraises an #ifmative defense or counterclaim (d) The contractor shall forward the suppher

alleging a constructiondefect, the claimant is not responseo the claimant. The supplier and contractor

requiredto comply with this section. shalluse their best ffrts to coordinate their responses to
(7) ConTRIBUTION. (8) Before commencing an action claimsand contribution claims.

seekingcontribution from a supplier for a claim that a (e) If a supplier proposes to inspect the dwelling that

claimant makesagainst the contractothe contractor s the subjecof the contribution claim, the contractor and

shallserve the supplier with a written notice of the claim claimantshall, within 15 working days after receiving the

ant’s claim and a contribution claim within \working supplier'sproposal, provide the supplier and its agents,
days after the contractsrreceipt of the claim, except expertsand consultants reasonable acd¢esbe dweH
thata contractor may make a contribution claim |#tan ing to inspect the dwelling, document any alleged
5 days after the contracterreceipt of the initial claim if  structiondefects, and perform any testing required to
the contractor has not done any of the following: evaluatdully the nature, extent, and cause of the claimed
1. Taken any action to repair the defect. constructiondefects and theature and extent of any
2. Performed destructive testing. repairsor replacements that may be necessary to remedy
3. Authorized the claimant to take aagtion to repair ~ them. If destructive testing is required, the supplier shall
the defect. givethe contractor and claimant and all persons on whom
4. Interfered materiallyvith or altered the property  anotice of claim or contribution claim has besarved
thatis the subject of the claim. advancenotice of the testingt least 5 working days
5. Materially precluded a supplisrability to ofer to before commencement ofhe testing and shall, after
remedythe defect by making repairs. completionof the testing, returthe dwelling to its pre—

(b) Before commencing an action againstigplier testing condition within a reasonaltime after comple
a contractorshall provide the supplier with the oppertu  tion of the testing, at the supplisrexpense. If any
nity to respond to the contribution claim and rephé inspectionor testingreveals a condition that requires
allegedconstruction defect under this section. The notice additionaltestingto allow the supplier to evaluate fully
of contribution claim shaktate that the contractor asserts the nature,cause, and extent of the construction defect,
a construction defect claim. The notice of contribution the supplier shall provideotice to the contractor and
claim shall describe the contribution claim infmignt claimantand all persons on whomnotice of claim or
detail to explain the nature dhe alleged construction contributionclaim hasbeen served of the need for the
defectand shall d&r the opportunity to correct the con  additionaltesting and the contractor and claimant shall
struction defect. The contractor shall include time providereasonablaccess to the dwelling. If a claim is
noticeof claim a description of the allegednstruction assertedn behalf ofthe contractor of multiple dwell
defectand include a comprehensive description of all ings,then the supplier shall lEntitled to inspect each of
evidencethat the contractor knows or possesses, includ thedwellings. The contractor and claimant shall provide
ing expertreports, that substantiates the nature and cause specific day for the inspection upon reasonable notice
of the alleged construction defect. for an inspection or require the supplier to request in writ

(c) Within 15 working days aftea supplier has ing a date for the inspection, at least 3 workdays
receivednotice that a contractor is seeking contribution beforethe inspection.
underpar (a), the supplier shall serve the contractor with (f) Within 10 working days following completion of

any of the following: theinspection and testing under p@), the supplier shall
1. A written ofer to remedy fully or partially theor serveon the contractor a notice that includes anthef
structiondefect at no cost to the claimarthe ofer shall offersor statements under p#ée) 1. to 4.
includea descriptiorof any additional construction nec (g) If the contractor rejects a settlemerfeofmade
essaryto remedy the construction defect and a timetable by the supplierthe contractor shallyithin 15 working
for the completion of the construction. daysafter receivinghe ofer, send written notice of that
2. A written ofer to settle the claim by monetary pay rejectionto the supplier Thenotice shall include the rea
ment. sonsfor the contractos rejection of the supplier ofer.
3. A written ofer including a combination of repairs  If the contractor believes that the settlemefgraimits
andmonetary payment. referencdo any portion of the claim, or was unreason

4. A written statement that the supplier rejects the able,the contractds written notice shall include those
claim. The supplieshall state in the written response to items that the contractor believes were omitted and set
the claim the reason for rejecting tokaim and include  forth the reasons whghe contractor believes the settle
acomprehensive description of allidence the supplier mentoffer is unreasonable.
knowsor possesses, including expert reports, that sub (h) Upon receipt of a contractarrejection and the
stantiateshe reason for rejecting the claim. reasonsfor the rejection, the supplier shall, withfh

5. A proposal for the inspection of the dwellifigl- working daysof receiving the rejection, make a supple
lowing the procedures under pée). mentaloffer of repair or monetary payment to the con
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tractoror serve on the contractor written notice that (m) A contractor whas seeking contribution from a
additionaloffer will be made. supplierand who elects to inspect a dwelling unsig.

(i) If the contractor rejects the supplementdtéiof  (2) (b) shall serve the supplier written notice of the
madeby the supplier to remedy the construction defect or inspection date and dwelling address, amthether
to settle the claim by monetary payment or a combination destructivetesting iscontemplated, at least 5 working
of each, the contractor shall, within 15 working days after daysbefore the inspection.
receivingthe ofer, serve written notice of the contrac (8) FAILURE TO RESPONDTO NOTICE. If @ person fails
tor's rejection orthe supplier The notice shall include  to timely respondto any notice served in a manner
thereasons for the contractsrrejection of the supplisr ~ requiredunder this section, theany ofer made in that
supplementasettlement dér. If the contractor believes ~ Noticeis rejected.

the suppliets supplemental settlementferf is unreason (9) LimiaTion PERIOD. If, during the pendency difie
able,the contractor shall set forth the reasons why the NOtiC€,inspection, der, acceptance, or repair process, an
contractorbelieves the supplemental settlemerierols applicabldimitation period wouldbtherwise expire, the

unreasonablelf supplierdeclines to make a supplemen  limitation period is tolled pending completion die
tal offer, or if the contractor rejects the supplemental notice of claim process described in this section. This

offer, the contractor may bring an action against the sup supszcﬁorsr]hall hot bg ;ofnstrusd (tjewve a “r:m:]at'orl‘ .
plier for the claim described in the notice of claim without per,|o that has expired before the date on which a elaim
further notice. ant’swritten notice of claim is served or extend any appli

) 1 conractracceps anol made unertnis | CSIISBSE L e

subsectionand the supplier does not proceed to ntage . . . . . Jo T O .
: initial notice of claimand initial contribution claim, a

monetarypayment or remedy the construction defect lai d i .
within the agreed upon timetabléhe contractor may claimant,a contractarand a supplier mayy wntte_n
bring an_action inst th lier for the claim mutualagreement, alter the procedure for the natice

g an action against the supplier for the claim g ;. process described in this section.
describedn the notice of claim without further notice.

" tract o file th " q (11) ArppLICATION TO OTHERS. This section doesot
econtractor may also fiié the supplgpier and Con applyto a contractds or supplie's right to seek con

tractor’sacceptance in the circuit court actlonZ and the tribution, indemnity or recovery against any party other
offer and acceptance createstuttable presumption that 154 supplier for a claim made agaiastontractor or
a binding and valid settlement agreement has beensupplier.

createcand should be enforced by the court. _ (12) HomEOWNER REPAIRS. Without giving notice

(k) If a contractor accepts a suppl&eofer to repair  nderthis section, a homeowner may make immediate
a construction defect described in a notice of claim, the repairsto a dwelling tgprotect the health or safety of its
contractorwhen appropriate, and the claimant shalt pro occupants.
vide thesupplier and its agents, experts, and consultants (13) BrocHuRE. The department of commerce shalll

reasonabl@ccess to the dwelling fgerform and com  preparea brochure explaining the process under this sec
pletethe construction by the timetable stated in the settle tion and shall provide that brochure to contractors.

mentoffer. SecTioN 3. Initial applicability.

(L) If a contractoreceives a written statement that (1) This act first applies to actions commenced on the
the supplier rejects the claim, or if the supplier does not effectivedate of this subsection.
respondto the contractors notice, the contractor may SecTION 4. Effective date.

bring an action against the supplier for the claim (1) This act takes &fct on the first day of the 6th
describedn the notice of claim without further notice. = monthbeginning after publication.




